EX PARTE MILLIGAN
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In 1864, Lambden P. Milligan, a civilian resident of Indiana, was arrested by the military on
charges of inciting insurrection and giving aid and comfort to the Confederacy. After being tried and
convicted by a military court, Milligan was sentenced to death. In 1865, he petitioned the federal circuit
court for a writ of habeas corpus, arguing that the military did not have jurisdiction over him since, at the
time of his arrest, he was a civilian living in a state where the civilian courts were still open and that,
even if the military court had jurisdiction, it had violated his right to trial by jury. The circuit court was
unable to reach a decision on these issues and thus certified the case to the Supreme Court. After the
Supreme Court’s decision, Milligan was released from custody. He later prevailed in a civil action
against the military commander who had ordered his arrest.

Mr. Justice Davis delivered the opinion of the Court.

... The controlling question in the case is this: Upon the facts stated in Milligan’s petition, and the
exhibits filed, had the military commission mentioned in it jurisdiction, legally, to try and sentence him?
Milligan, not a resident of one of the rebellious states, or a prisoner of war, but a citizen of Indiana for
twenty years past, and never in the military or naval service, is, while at his home, arrested by the military
power of the United States, imprisoned, and, on certain criminal charges preferred against him, tried,
convicted, and sentenced to be hanged by a military commission, organized under the direction of the
military commander of the military district of Indiana. Had this tribunal the legal power and authority to
try and punish this man?

... The Constitution of the United States is a law for rulers and people, equally in war and in
peace, and covers with the shield of its protection all classes of men, at all times, and under all
circumstances. No doctrine involving more pernicious consequences was ever invented by the wit of man
than that any of its provisions can be suspended during any of the great exigencies of government. Such a
doctrine leads directly to anarchy or despotism, but the theory of necessity on which it is based is false;
for the government, within the Constitution, has all the powers granted to it which are necessary to
preserve its existence; as has been happily proved by the result of the great effort to throw off its just
authority.

Have any of the rights guaranteed by the Constitution been violated in the case of Milligan? And
if so, what are they?

Every trial involves the exercise of judicial power; and from what source did the military
commission that tried him derive their authority? Certainly no part of the judicial power of the country
was conferred on them; because the Constitution expressly vests it “in one supreme court and such
inferior courts as the Congress may from time to time ordain and establish,” and it is not pretended that
the commission was a court ordained and established by Congress. They cannot justify on the mandate of
the President; because he is controlled by law, and has his appropriate sphere of duty, which is to execute,
not to make, the laws; and there is “no unwritten criminal code to which resort can be had as a source of
jurisdiction.”

But it is said that the jurisdiction is complete under the “laws and usages of war.”
It can serve no useful purpose to inquire what those laws and usages are, whence they originated,

where found and on whom they operate; they can never be applied to citizens in states which have upheld
the authority of the government, and where the courts are open and their process unobstructed. This court



has judicial knowledge that in Indiana the Federal authority was always unopposed, and its courts always
open to hear criminal accusations and redress grievances; and no usage of war could sanction a military
trial there for any offence whatever or a citizen in civil life, in nowise connected with the military service.
Congress could grant no such power; and to the honor of our national legislature be it said, it has never
been provoked by the state of the country even to attempt its exercise. One of the plainest constitutional
provisions was, therefore, infringed when Milligan was tried by a court not ordained and established by
Congress, and not composed of judges appointed during good behavior.

Why was he not delivered to the Circuit Court of Indiana to be proceeded against according to
law? No reason of necessity could be urged against it; because Congress had declared penalties against
the offences charged, provided for their punishment, and directed that court to hear and determine them.
And soon after this military tribunal was ended, the Circuit Court met, peacefully transacted its business,
and adjourned. It needed no bayonets to protect it, and required no military aid to execute its judgments. It
was held in a state, eminently distinguished for patriotism, by judges commissioned during the Rebellion,
who were provided with juries, upright, intelligent, and selected by a marshal appointed by the President.
The government had no right to conclude that Milligan, if guilty, would not receive in that court merited
punishment; for its records disclose that it was constantly engaged in the trial of similar offences, and was
never interrupted in its administration of criminal justice. If it was dangerous, in the distracted condition
of affairs, to leave Milligan unrestrained of his liberty, because he “conspired against the government,
afforded aid and comfort to rebels, and incited the people to insurrection,” the law said arrest him, confine
him closely, render him powerless to do further mischief; and then present his case to the grand jury of
the district, with proofs of his guilt, and, if indicted, try him according to the course of the common law.
If this had been done, the Constitution would have been vindicated, the law of 1863 enforced, and the
securities for personal liberty preserved and defended.

Another guarantee of freedom was broken when Milligan was denied a trial by jury. ... The Sixth
Amendment affirms that “in all criminal prosecutions the accused shall enjoy the right to a speedy and
public trial by an impartial jury,” language broad enough to embrace all persons and cases; but the Fifth,
recognizing the necessity of an indictment, or presentment, before any one can be held to answer for high
crimes, “excepts cases arising in the land of naval forces, or in the militia, when in actual service in time
of war or public danger”; and the framers of the Constitution, doubtless, meant to limit the right of trial by
jury, in the Sixth Amendment, to those persons who were subject to indictment or presentment in the
Fifth.

The discipline necessary to the efficiency of the army and navy required other and swifter modes
of trial than are furnished by the common law courts; and, in pursuance of the power conferred by the
Constitution, Congress has declared the kinds of trial, and the manner in which they shall be conducted,
for offences committed while the party is in the military or naval service. Everyone connected with these
branches of the public service is amenable to the jurisdiction which Congress has created for their
government, and, while thus serving, surrenders his right to be tried by the civil courts. All other persons,
citizens of states where the courts are open, if charged with crime, are guaranteed the inestimable
privilege of trial by jury. This privilege is a vital principle, underlying the whole administration of
criminal justice. ...

It is claimed that martial law covers with its broad mantle the proceedings of this military
commission. The proposition is this: that in a time of war the commander of an armed force (if in his
opinion the exigencies of the country demand it, and of which he is to judge), has the power, within the
lines of his military district, to suspend all civil rights and their remedies, and subject citizens as well as
soldiers to the role of his will; and in the exercise of his lawful authority cannot be restrained, except by
his superior officer or the President of the United States.



If this position is sound to the extent claimed, then when war exists, foreign or domestic, and the
country is subdivided into military departments for mere convenience, the commander of one of them
can, if he chooses, within his limits, on the plea of necessity, with the approval of the Executive,
substitute military force for and to the exclusion of the laws, and punish all persons, as he thinks right and
proper, without fixed or certain rules.

The statement of this proposition shows its importance; for, if true, republican government is a
failure, and there is an end of liberty regulated by law. Martial law, established on such a basis, destroys
every guaranty of the Constitution, and effectually renders the “military independent of and superior to
the civil power”’---the attempt to do which by the King of Great Britain was deemed by our fathers such
an offence, that they assigned it to the world as one of the causes which impelled them to declare their
independence. Civil liberty and this kind of martial law cannot endure together; the antagonism is
irreconcilable; and in the conflict, one or the other must perish.

... But, it is insisted that the safety of the country in time of war demands that this broad claim for
martial law shall be sustained. If this were true, it could be well said that a country preserved at the
sacrifice of all the cardinal principles of liberty, is not worth the cost of preservation. Happily, it is not so.

It will be borne in mind that this is not a question of the power to proclaim martial law, when war
exists in a community and the courts and civil authorities are overthrown. Nor is it a question what rule a
military commander, at the head of his army, can impose on states in rebellion to cripple their resources
and quell the insurrection. The jurisdiction claimed is much more extensive. The necessities of the
service, during the late Rebellion, required that the loyal states should be placed within the limits of
certain military districts and commanders appointed in them; and, it is urged, that this, in a military sense,
constituted them the theater of military operations; and, as in this case, Indiana had been and was again
threatened with invasion by the enemy, the occasion was furnished to establish martial law. The
conclusion does not follow from the premises. If armies were collected in Indiana, they were to be
employed in another locality, where the laws were obstructed and the national authority disputed. On her
soil there was no hostile foot; if one invaded, that invasion was at an end, and with it all pretext for
martial law. Martial law cannot arise from a threatened invasion. The necessity must be actual and
present; the invasion real, such as effectually closes the courts and deposes the civil administration.

It is difficult to see how the safety of the country required martial law in Indiana. If any of her
citizens were plotting treason, the power of arrest could secure them, until the government was prepared
for their trial, when the courts were open and ready to try them. It was as easy to protect witnesses before
a civil as a military tribunal; and as there could be no wish to convict, except on sufficient legal evidence,
surely an ordained and established court was better able to judge of this than a military tribunal composed
of gentlemen not trained to the profession of the law.

It follows, from what has been said on this subject, that there are occasions when martial rule can
be properly applied. If, in foreign invasions or civil war, the courts are actually closed, and it is
impossible to administer criminal justice according to law, then, in the theater of active military
operations, where war really prevails, there is a necessity to furnish a substitute for the civil authority,
thus overthrown, to preserve the safety of the army and society; and as no power is left but the military, it
is allowed to govern by martial rule until the laws can have their free course. As necessity creates the rule,
so it limits its duration; for, if this government is continued after the courts are reinstated, it is a gross
usurpation of power. Martial rule can never exist where the courts are open, and in the proper and
unobstructed exercise of their jurisdiction. It is also confined to the locality of actual war. Because, during
the late Rebellion it could have been enforced in Virginia, where the national authority was overturned
and the courts driven out, it does not follow that it should obtain in Indiana, where that authority was



never disputed, and justice was always administered. And so in the case of a foreign invasion martial rule
may become a necessity in one state, when, in another, it would be “mere lawless violence.” ...

The two remaining questions in this case must be answered in the affirmative. The suspension of
the privilege of the writ of habeas corpus does not suspend the writ itself. The writ issues as a matter of
course; and on the return made to it the court decides whether the party applying is denied the right of
proceeding any further with it.

If the military trial of Milligan was contrary to law, then he was entitled, on the facts stated in his
petition, to be discharged from custody by the terms of the act of Congress of March 3d, 1863. ...

But it is insisted that Milligan was a prisoner of war, and, therefore, excluded from the privileges
of the statute. It is not easy to see how he can be treated as a prisoner of war, when he lived in Indiana for
the past twenty years, was arrested there, and had not been, during the late troubles, a resident of any of
the states in rebellion. If in Indiana he conspired with bad men to assist the enemy, he is punishable for it
in the courts of Indiana; but, when tried for the offence, he cannot plead the rights of war; for he was not
engaged in legal acts of hostility against the government, and only such persons, when captured, are
prisoners of war. If he cannot enjoy the immunities attached to the character of a prisoner of war, how can
he be subject to their pains and penalties? ...

The Chief Justice delivered the following [concurring] opinion:
Four members of the Court ... unable to concur in some important particulars with the opinion

which has just been read, think it their duty to make a separate statement of their views of the whole case.

The opinion ... as we understand it, asserts not only that the military commission held in Indiana
was not authorized by Congress, but that it was not in the power of Congress to authorize it; from which it
may be thought to follow that Congress has no power to indemnify the officers who composed the
commission against liability in civil courts for acting as members of it. We cannot agree to this. ...

We think that Congress had power, though not exercised, to authorize the military commission
which was held in Indiana. ...

Mr. Justice Wayne, Mr. Justice Swayne, and Mr. Justice Miller concur with me in these views.



